
A practical guide to the foreign resident capital
gains withholding measure
Maged Jebeile SURRY PARTNERS

Background

The Australian government has made amendments to

the Taxation Administration Act 1953 (Cth) (TAA)

which introduces a new withholding measure on pur-

chasers of certain Australian assets.

The new measure operates to assist in the collection

of foreign residents’ capital gains tax (CGT) liabilities.

Foreign residents are liable to pay CGT on capital gains

they make from the disposal of certain Australian assets,

however it has been found that rates of compliance with

these requirements are extremely low.

Although the Commissioner of Taxation has a num-

ber of powers to assist in the collection of these

liabilities, the government has recognised the difficulty

of implementing such powers when the proceeds of the

asset sold have already left the country and the foreign

resident holds no other property in Australia to meet

their tax liability.1

Summary of new law

The new measure imposes a 10% non-final withhold-

ing obligation on the purchasers of certain Australian

assets when they acquire the assets from a foreign

resident.

The purchaser is required to pay 10% of the first

element of the costs base (usually the purchase price) to

the Commissioner of Taxation administered through the

Australian Taxation Office (ATO).

This amount may be withheld from the payment the

purchaser makes to the vendor.

While the new measure targets transactions involving

foreign residents, its application also affects transactions

involving Australian residents unless the exceptions to

the withholding obligations are satisfied.

The new measure applies to transactions entered into

from 1 July 2016. A contract entered into on or after

1 July 2016 following an exercise of option entered into

prior will also be affected by the new measure.

The new measure applies to the acquisition of the

following types of assets:

• taxable Australian real property (TARP);

• an indirect Australian real property interest; or

• an option or right to acquire the above assets.

The new measure includes some exemptions provid-

ing that the withholding obligations will not apply to:

• transactions involving TARP (and acquisitions of

company title shares) valued less than $2 million;

• transactions conducted through the Australian Stock

Exchange or a crossing system;

• arrangements already subject to an existing with-

holding obligation;

• security lending arrangements; or

• transactions involving vendors who are subject to

formal insolvency or bankruptcy proceedings.2

However the $2 million threshold exemption does not

apply to the acquisition of indirect Australian real

property interests (other than company title share sales)

or option transactions.

The new measure will also not apply where the

parties have satisfied the following exception require-

ments:

1) for acquisitions of TARP (and company title

shares) — where the vendor provides a clearance

certificate (issued by the ATO); and

2) for transactions involving options and indirect

Australian real property interests (other than com-

pany title share sales) where either:

• the purchaser satisfies a knowledge test —

generally requiring the purchaser having no

knowledge or reasonable grounds to believe

that the vendor is foreign resident;

Note: The knowledge test cannot be satisfied in

circumstances where the vendor:

— has an address outside Australia (according

to any record kept by or for the purchaser

about the transaction); or
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— directs the payment of any proceeds to a

place outside Australia (eg, payment to an

offshore account or to foreign based entity);

or

— has a connection outside Australia as speci-

fied in the regulations.

• the vendor makes a written declaration:

— that they are an Australian resident for

income tax purposes; or

— if the asset acquired is a membership interest

(eg, shares or units) that the interest is not an

indirect Australian real property interest.3

Purchasers not comfortable applying the knowledge

test should require the vendor to provide a declaration

confirming their residency status for income tax pur-

poses.

Vendor declarations only exempt a specific vendor, so

a declaration is required by each vendor otherwise the

withholding obligation may still apply.

The declaration remains valid for a period of 6

months from when it is made. The declaration must be

for a period covering the time the transaction is entered

into.4

Administrative penalties can apply for false or mis-

leading declarations.5

Identifying Australian assets to which the
new measure applies

The new measure only arises when a purchaser

acquires an asset that is TARP, an indirect Australian real

property interest or an option to acquire those assets.

Other assets that are taxable Australian property are

not subject to the new withholding obligations.

For example the purchase of inventory of a business

operated through an Australian permanent establishment

may be taxable Australian property; however, it would

not be subject to the withholding obligations.

Taxable Australian real property
Section 855.20 of the Income Tax Assessment Act 1997

(Cth) (ITAA 1997) describes when a CGT asset is TARP

and includes the following:

• real property situated in Australia (eg, residential

premises, commercial property and vacant land,

strata and community title schemes);

• interests in Australian real property (eg, leasehold,

easements, covenants and so on); and

• a mining, quarrying or prospective right if the

minerals, petroleum or quarrying materials are

situated in Australia.6

The withholding obligation will not apply to TARPs

that have a market value of less than $2 million.

Company title interests
Under a company title arrangement, a company owns

the title to the real property (eg, an apartment building)

and issues shares to its members that confer rights to

occupy designated areas of the property allocated to

those shares (eg, the apartment and allocated car space

or garage). The transfer of shares in company title

arrangement is an indirect Australian real property

interest; however, it is treated in the same manner as a

TARP for the purposes of the withholding measure.7

The withholding obligation will not apply to an

acquisition of company title shares that have a market

value of less than $2 million.8

Indirect Australian real property interest
Indirect Australian real property interests generally

relate to membership interests in companies or trusts

that own TARP.

Section 855.25 of the ITAA 1997 provides that a

membership interest in an entity is an indirect Australian

real property interest where the following two tests are

satisfied.

• The non-portfolio interest test — the member-

ship interests of the vendor (and its associates) in

the entity is 10% or more at the time of the

transaction (or through a 12 month period in the

last 24 months leading up to the transaction).9

Note: This test is not based on the number of

shares that the purchaser acquires from the vendor

at the time of the transaction. For example, a

vendor holding 80% shares in an entity seeking to

sell 2% to a purchaser will satisfy the non-

portfolio interest test.

• The principal asset test — this test is used to

determine whether the entity’s underlying value is

principally derived from TARP. The entity passes

the principal asset test if the sum of the market

value of the entity’s assets that are TARP exceeds

the sum of the market value of the assets that are

not.10

Options
The grant of an option or right to acquire TARP or an

indirect Australian real property interest will be subject

to the withholding obligations unless the purchaser

satisfies the knowledge test (noted above) or the vendor

provides a declaration as to its residency status.

The $2 million threshold exemption does not apply to

option transactions.
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The withholding obligation will apply to the option

even where the underlying property to which it relates is

valued under $2 million.

The time for payment of the withholding amount will

be the date the option is granted and generally calculated

according to the option fee (including any other consid-

eration payable for the grant of the option).11

Where a purchaser acquires a property as a result of

an exercise of option, special rules apply to prevent

double counting of the purchase price in determining the

amount to be withheld.

When an option is exercised, the 10% amount to be

withheld on completion of the contract will be calcu-

lated according to the purchase price (being the first

element of the cost base) less any payments the pur-

chaser made for the option (eg, the option fee including

any renewal or extension fee).12

Practical application of withholding
obligations to acquisitions of Australian
real property

The following sets out the practical application of the

new measures to a typical conveyancing transaction of

Australian real property.

Does the measure apply?

$2 million threshold exemption
Typically the new withholding obligations will not

apply where the market value of the property is less than

$2 million at the time the transaction is entered into (ie,

the contract date).13

In a genuine arm’s-length transaction between non

related parties, the purchase price will generally be taken

to represent the market value of the property at the time

the transaction is entered into.

Where the transaction involves related parties or

other circumstances affecting its arm’s-length treatment,

evidence typically in the form of a fair market valuation

will be required to substantiate the market value of the

property for the purposes of the new measure consistent

with current tax practices.

It may also be prudent to consider the transaction in

closer detail where the purchase price is relatively close

to the threshold amount (such as $1.9 million). Such

transactions are likely to fall under closer scrutiny by the

ATO.

As the withholding obligation falls on the purchaser,

the purchaser must be satisfied that the price represents

the market value of the property for the purposes of

applying the threshold exemption.

Where there are multiple purchasers, the de minimis

threshold applies to the market value of the sum of all

the purchaser’s interests. This means the threshold will

apply to the purchase price as a whole rather than being

based on the value of individual interests acquired by

joint purchasers.14

Clearance certificates
The new withholding measures will not apply to

transactions where the vendor has served a clearance

certificate issued by the Commissioner certifying that

the vendor is not a foreign resident for the purposes of

applying the withholding measure.

The purchaser is entitled to rely on the clearance

certificate and would not be required to pay an amount

to the Commissioner.

Clearance certificates can be applied for by the

vendor online through the ATO website. It is anticipated

that the certificates will be issued at no charge and will

be valid for a period of 12 months from the date of issue.

It is estimated that certificates applied for online will

take up to 14 days to issue in the more straightforward

cases and up to 28 days in the more complex situations.

In order for a purchaser to rely on a clearance

certificate, the legislation requires the clearance certifi-

cate to be issued for a period covering the time the

transaction is entered into (ie, the contract date).15

Strict interpretation of the legislation contemplates

that the vendor must always apply for the certificate

prior to entering into the contract in order for it to cover

the contract date.

Notwithstanding the requirements at law, the ATO

intends to adopt an administrative practice to allow

vendors to apply for clearance certificates at any stage of

the transaction up to settlement. Under the administra-

tive practice it is intended that purchasers can rely on

clearance certificates obtained after the contract date

provided the certificate covers a period anywhere between

the contract date to the completion of the sale.16

A vendor who is a foreign resident will not be eligible

to obtain a clearance certificate.

The following are some practical tips to note regard-

ing clearance certificates.

• A clearance certificate must be obtained with

respect to each vendor noted on the contract

otherwise the withholding obligation continues to

arise.

• A clearance certificate must be issued in the name

of the vendor as noted on the title of the property.

Where a vendor’s name differs to the title (eg, due

to a subsequent change of name, change by

marriage, omission of middle names and so on)

the vendor should apply for the clearance certifi-

cate according to the name noted on the title and

provide the ATO with evidence of changes to their

name as additional information to their application
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to enable the ATO to appropriately identify them

and note any discrepancies in the clearance cer-

tificate to be relied upon the purchaser.

• A clearance certificate may be used by the vendor

for multiple properties provided the period covers

the transaction according to the legislation or

administrative practice adopted by the ATO.

• If the vendor fails to provide a clearance certificate

before completion of the sale, the purchaser’s

obligation to withhold arises notwithstanding that

the vendor may in fact be an Australian resident or

would otherwise be entitled to a CGT exemption

(such as the sale of a principal place of residence).

Determining the amount to be withheld

Where a withholding obligation arises, the purchaser

must withhold 10% of the first element of the cost base

unless the vendor serves a variation notice issued by the

Commissioner authorising a reduction in the amount to

be withheld.

The first element of the cost base typically refers to

the total consideration payable by the purchaser to

acquire the property and will usually be the purchase

price.

Chattels excluded from price

It is important to note that the withholding obligation

relates only to the value of Australian real property and

does not apply to other assets such as chattels that may

be included in the sale.

Where the property sold includes inventory items (eg,

commercial premises with equipment, factories with

machinery, rural properties with farming equipment and

stock, furnished apartments and so on) the price may

need to be apportioned to exclude the value of chattels

included in the sale.

In such circumstances it may be prudent for a foreign

resident vendor to include a price allocation provision in

the sale contract to distinguish the value of the chattels

included in the sale from the value of the real property.

GST considerations

An important consideration is the application of the

new measure in circumstances where GST is payable on

the purchase price.

Generally where the purchaser is registered for GST

and entitled to claim an input tax credit, the first element

of the cost base is reduced by the amount of the credit.

For example, where the purchaser is registered for

GST and entitled to claim a credit on all the GST paid,

the amount withheld will be 10% of the price less the

GST.

Where the purchaser is not registered for GST before

completion and therefore is not entitled to claim an input

taxed credit, the amount withheld will be 10% of the

price including the GST.

One exception to the above is where the vendor

applies the margin scheme to the sale. Under the margin

scheme, the purchaser is not entitled to claim an input

credit with respect to the GST regardless of whether the

purchaser is registered for GST. Accordingly the with-

holding amount will be 10% of the price including GST

where the margin scheme is applied.

Variation notice
The Commissioner may vary the amount to be

withheld following an application made by the vendor,

the purchaser or a creditor of the vendor.17 Applications

are made online through the ATO website.

Typically a vendor may seek a variation in the

following circumstances:

• where there are multiple vendors and where some

but not all are foreign residents;

• where the CGT liability is significantly less than

the withholding amount; or

• where the balance of the purchase price available

on settlement (less the deposit and withholding

amount) is insufficient to discharge any mortgage

or encumbrance secured over the property.

Mortgagees in possession may also seek to apply for

a variation in circumstances where the sale price was

achieved at arm’s length and at market value is insuffi-

cient to satisfy the debt secured against the property as

well as the amount to be paid to the Commissioner.18

The variation can provide for a nil amount to be

withheld.

The variation is only effective if it is served on the

purchaser before completion of the sale.19

Purchaser’s notification
Where an obligation to withhold arises, the purchaser

must notify the Commissioner (through the ATO) and

register as a withholder before completing the sale.20

The notification and registration application will

generally be made online through the ATO website and

will require the purchaser to provide:

• their details;

• tax file numbers;

• the vendor’s details;
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• identification of the property;

• the settlement date;

• remittance amount; and

• if available, the vendor’s tax file numbers.

Where a variation notice has been provided, the

purchaser will be able to insert a variation code allocated

to the notice and enter the reduced amount.

The purchaser is required to complete the notification

based on the information available. It is intended that the

application form will be based on the information

typically found on the contract.

It is in the interests of both parties to ensure the

notification is completed with as much information as

possible to correctly identify the parties and ensure the

withholding amounts remitted to the ATO are correctly

allocated to the parties.

The legislation does not impose any obligation on the

purchaser to provide a copy of the notification and

registration to the vendor.

It would be prudent for a foreign resident vendor to

insert a provision in the contract requiring the purchaser

to serve a copy of the notification and registration prior

to completing the sale to ensure the ATO is notified of

the remittance amount to be retained by the purchaser on

completion of the sale.

Remittance of payment
Once the purchaser’s notification is complete, a

confirmation and payment options will issue to the

purchaser setting out the payment methods available.

Under the legislation the purchaser is required to pay

the amount to the Commissioner on or before comple-

tion of the sale.21

The purchaser is discharged from all liability to pay

as much of the price as is required to be withheld and

paid to the Commissioner under the new measure.22

It is anticipated that in the electronic conveyance

settlement environment (ie, through PEXA) payments

will be remitted online as one of the settlement pay-

ments directed to the ATO on completion.

In a paper environment, a settlement cheque (usually

in the form of a bank cheque) will be drawn in favour of

the Deputy Commissioner of Taxation and provided to

the ATO for payment according to the payment methods

available.

It is the purchaser’s responsibility to ensure that the

payment is made to the ATO to satisfy its withholding

obligation.

The vendor is entitled to a credit for the amount paid

to the Commissioner following an income tax assess-

ment for the income year.23

However the availability of a credit is contingent on

the purchaser paying the amount to the Commissioner.

Accordingly it would be prudent for a foreign resi-

dent vendor to insert a provision in the contract requir-

ing the purchaser to provide evidence of receipt of

payment by the ATO within a reasonable time following

settlement.

Non-compliancewithnewmeasureandpenalties
A purchaser who fails to withhold payment or make

a payment to the Commissioner under the new measure

commits an offence24 and may be subject to the existing

administrative penalties.25

The penalties are equivalent to the amount required to

be withheld by the purchaser.26 Additionally general

interest charges will apply from the date the sale was

completed.27

Penalties can also be imposed on directors of com-

panies that fail to meet their withholding obligations.28
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